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CONSTITUENT POWER AND LIMITS OF CONSTITUTIONAL AMENDMENTS IN A GERMAN
PERSPECTIVE

di Dieter Grimm

In my presentation I will proceed in four steps.

First, I will discuss the paradox of the constituent power, which constitutional theory
has been unable to solve up to now. Whence comes the authority to make a

constitution before the constitution has created this authority?

Secondly, the difference between constituent power and amendment power as a
delegated and intermediate power between the constituent power and the legislative

power will be elaborated.

Thirdly, the center piece of my talk will concern the limits of the amendment power in
general and in Germany in particular (article 79 Il Basic Law), together with its

consequence, the possibility of unconstitutional constitutional amendments.
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Fourthly, I conclude with a look to the Lisbon-Judgment of the Federal Constitutional
Court (BVerfGE 123, 267 - 2009), where the Court excludes amendments to the Basic

Law regarding the transformation of the European Union into a European state.
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